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This is a decision on the renewed application for patent term 
adjustment under 37 CFR 1.705(b), filed May 12, 2011. 

Applicants request that the initial determination of patent term 
adjustment under 35 U.S.C. 154(b) be corrected from thirty-three 
(33) days to one thousand two hundred forty-one (1241) days. 

The renewed application for patent term adjustment under 37 CFR 
1.705(b) is GRANTED to the extent indicated herein . 

The Office has updated the PAIR screen to reflect that the 
correct Patent Term Adjustment (PTA) determination at the time 
of the mailing of the Notice of Allowance is one thousand 
twenty-eight (1028) days. A copy of the revised PAIR screen, 
showing the correct determination, is enclosed. 

On September 29, 2010, the Office mailed the Determination of 
Patent Term Adjustment under 35 U.S.C. 154(b) in the above- 
identified application. The Notice stated that the patent term 
adjustment (PTA) to date is 33 days. 

Applicants assert a 1208 day period of adjustment should be 
entered for Office delay in mailing an Office action in response 
to an amendment filed October 10, 2006. The Office concurs an 
adjustment is warranted, but differs in the length of the 
period. On April 10, 2006, the Office mailed a non-final Office 
action. The Office action was not received by applicants. The 
fact that applicants did not receive it is not shown to be due 
to Office error. On October 10, 2006, applicants filed a 
petition to have the period for response re-set via a petition 
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under 37 CFR 1.181 and an amendment in response to the April 10, 
2006 non-final Office action. It is specifically noted that the 
petition under 37 CFR 1.181 was filed prior to the mailing of 
any notice of abandonment. Thus, there was no applicant delay 
within the meaning of 37 CFR 1.704(c) (4). This petition was 
dismissed on March 3, 2007. On April 16, 2007, applicants filed 
a renewed petition. On May 17, 2010, the Office mailed a 
decision signed by the T.C. Director, granting withdrawal of the 
holding of abandonment and stating that the October 10, 2006 
amendment is considered timely filed. Therefore, there is no 
Applicant delay under 37 CFR 1.704(b). 

As the response was received on October 10, 2006 and is an 
acceptable response to the non-final Office action, the Office 
delay pursuant to 37 CFR 1.702(a) (2) is from 4 months/120 days 
after October 10, 2006, February 7, 2007, to June 3, 2010, the 
date of mailing of the notice of allowance, and is 1213 days. A 
period of adjustment of 1213 days is being entered. 

However, the reply filed on October 10, 2006 contained an 
omission. As stated in MPEP 2732: 

37 CFR 1.704(c) (7) establishes submission of a reply having 
an omission (37 CFR 1.135(c)). as a circumstance that 
constitutes a failure of an applicant to engage in 
reasonable efforts to conclude processing or examination of 
an application. Submitting a reply having an omission 
requires the Office to issue an action under 37 CFR 
1.135(c) and await and process the applicant's reply to the 
action under 37 CFR 1.135(c) before the initial reply (as 
corrected) can be treated on its merits. In addition, 37 
CFR 1.704(c) (7) provides that in such a case the period of 
adjustment set forth in 37 CFR 1.703 shall be reduced by 
the number of days, if any, beginning on the day after the 
date the reply having an omission was filed and ending on 
the date that the reply or other paper correcting the 
omission was filed. The reference to 37 CFR 1.135(c) is 
parenthetical because 37 CFR 1.704(c)(7) is not limited to 
Office actions under 37 CFR 1.135(c) but applies when the 
Office issues any action or notice indicating that a reply 
has an omission which must be corrected: e.g., (1) a 

decision on a petition under 37 CFR 1.47 dismissing the 
petition as lacking an item necessary to grant the 
petition; or (2) a notice indicating that the computer 
readable format sequence listing filed in reply to a Notice 
to Comply with Requirements for Patent Applications 
Containing Nucleotide Sequence and/or Amino Acid Sequence 
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Disclosures (PTO-1661) does not comply with 37 CFR 1.821 et 
seq. 

The petition under 37 CFR 1.181 was dismissed on March 3, 2007. 
On April 16, 2007, applicants filed a request for 
reconsideration of the March 3, 2007 petition and an affidavit. 
On May 17, 2010, the renewed petition was granted. The October 
10, 2006 Rule 181 petition contained an omission. A grantable 
petition under Rule 181 was not filed until April 16, 2007. 
Pursuant to 37 CFR 1.704(c) (7), a 188 day period of reduction is 
being entered for the period beginning October 11, 2006, the day 
after the reply containing an omission was filed, and ending on 
April 16, 2007, the date a grantable Rule 181 petition was 
filed. 

A review of PTA calculations for the application reveals other 
instances of Applicant delay. 

On July 22, 2010, after the June 3, 2010 Notice of Allowance was 
mailed, applicants filed a Rule 312 amendment. Pursuant to 37 
CFR 1.704(c) (10), a period of reduction of 7 days is being 
entered for the period beginning on July 22, 2010, the date the 
Rule 312 amendment was filed, and ending on July 28, 2010, the 
date the Office mailed a response to the Rule 312 amendment. 

On August 19, 2010, applicants filed a Rule 312 amendment. 
Pursuant to 37 CFR 1.704(c) (10), a period of reduction of 7 days 
is being entered for the period beginning on August 19, 2010, 
the date the Rule 312 amendment was filed, and ending on August 
31, 2010, the date the Office mailed a response to the Rule 312 
amendment . 

On September 20, 2010, applicants filed a petition to withdraw 
from issue, a RCE, and an IDS. Pursuant to 37 CFR 1.704(c) (10), 
a period of reduction of 10 days is being entered for the period 
beginning on August 20, 2010, the date the aforementioned 
correspondence was filed, and ending on September 29, 2010, the 
date the Office mailed a Notice of Allowance, which was last 
piece of Office correspondence addressing the September 20, 2010 
filings . 

In view thereof, the correct determination of patent term 
adjustment at the time of the mailing of the notice of allowance 
is one thousand twenty-eight (1028) days. The PTA calculation 
formula is 1266 (53 + 1213) days Office delay - 238 (20 + 188 + 

7 + 13 + 10) days Applicant delay. 




Application No. 10/677,578 



Page 4 



The Office acknowledges receipt of the $200.00 fee set forth in 
37 CFR 1.18(e). No additional fees are required. 

The application is being forwarded to the Office of Data 
Management so that a patent can be issued. The patent term 
adjustment indicated on the patent (as shown on the Issue 
Notification mailed about three weeks prior to patent issuance) 
will include any additional adjustment accrued both for Office 
delay in issuing the patent more than four months after payment 
of the issue fee and satisfaction of all outstanding 
requirements, and for the Office taking in excess of three years 
to issue the patent (to the extent that the three-year period 
does not overlap with periods already accorded) . 

Telephone inquiries specific to this matter should be directed 
to the undersigned at (571) 272-3230. 




Shirene Willis Brantley 
Senior Petitions Attorney 
Office of Petitions 



Enclosure: Copy of Revised PAIR Screen 
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If you need help: 

• Call the Patent Electronic Business Center at (866) 21 7-91 97 (toll free) or e-mail EBC(a';usoto.aov for 
specific questions about Patent Application Information Retrieval (PAIR). 

• Send general questions about USPTO programs to the USPTO Contact Center {(JCC ) . 

• If you experience technical difficulties or problems with this application, please report them via e-mail to 
Electronic Business Support or call 1 800-786-9199. 



You can suggest USPTO webpages or material you would like featured on this section by E-mail to the webmaster@uspt:o.qov . While we cannot promise to accommodate all 

requests, your suggestions will be considered and may lead to other improvements on the website. 
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